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Procurement Workgroup – Topic Summary Sheet  
 

Topic:  May 12th, 2021 Email (Two Focus Areas) 

Subject Matter Expert: VDOT 

Date: June 1, 2021 

Topic Summary:  

• Examine current construction procurement processes by state agencies and covered 
institutions that would incentivize general contractors to achieve discretionary spend 
goals for small, women and minority owned businesses. – See Item #2 Below 

• Examine best practices to provide oversight of subcontracts. 

 

 

1. Summary of the proposed change or request being reviewed:  

 

 

 

 

 

2. What is the current State process: (provide an explanation of what the current law 
requirements are or current practices, etc) 

• Planning and Analysis 
 Established a SWaM Task Force covering all procurement areas of VDOT to 

allow for more cohesive planning and strategy implementation to increase SWaM 
participation on VDOT contracts.  Developed tools to review contractors and 
subcontracting by district and project which help us focus on appropriate 
strategies and outreach efforts and monitor progress towards goal. 

• Outreach Efforts 
 Monthly Industry Discussions (Focus on it being a Small Business Program – 

Race/Gender Neutral while emphasizing the Governor’s desire that certified 
small businesses within subcategories - women-, minority- and service disabled 
veteran-owned are also considered) 

 Focus Area at Pre-Construction Kickoff Meetings 
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 Constant Contact campaigns to connect with VDOT contractors and 
subcontractors who may meet the small business criteria or whose certifications 
have lapsed.  We provide assistance and connect them with DSBSD to complete 
the small business certification process. 

 Using data from DGS/eVA, VDOT created an app called VDOT SWaM Patrol to 
search for small businesses and provide GIS location information particularly for 
field teams.  NOTE - The app is set for statewide rollout soon in partnership with 
DGS.  The co-branded app is called “Start Small”.  Governor’s press release is 
forthcoming so we don’t want to get ahead of that by announcing Start Small 
publicly.  

• Short Term – “Hard” SWaM Goals assigned to Federally-Funded Construction Projects 
 Near Completion on Federally-Funded Contract Special Provision which includes 

Good Faith Effort requirements and possibility of disqualification of bid and/or 
bidding. OAG review ongoing. 

 Mirrors existing process Industry is familiar with on federal DBE Goals. 
 VDOT will have an independent business unit (Civil Rights) conduct an analysis 

of potential SWaM vendors on a project specific basis to set the SWaM Goal for 
a projects based on the type of work, location, complexity, etc. 

• VDOT establishes SWaM goals (same process as DBE goals) on all mega highway 
projects.  VDOT’s Civil Rights division conducts an analysis of potential SWaM vendors 
in a project-specific basis to set the SWaM goal based on type of work, location, 
complexity, etc.  

• Currently all construction contracts include Quarterly Reporting requirements 
• Professional services on-call contracts for highway design include SWaM goals and 

quarterly reporting requirements. 
• VDOT analyzing resource allocations impacts to increased SWaM usage and 

monitoring. 

 

Areas for future consideration: 

• SBSD Master Lists are regularly updated with “new” vendors, but need to verify 
“existing” vendors.  Monthly “tickler” where firms validate their information? 

• Bonding for SWaM vendors might be an issue. 

 

 

  

 

 

3. Impact proposed changes to the Code of Virginia: (provide detailed explanations 
potential impacts) 
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Specific Agency or Political Subdivisions Affected:  

 

Overall impact:  

 

 

 

 

 

Impacts to small businesses to include women and minorities: 

 

 

 

 

 

Impacts to the Commonwealth's budget: 

 

 

 

 

Impacts to the Commonwealth's procurement processes: 

 

 

 

4. Additional Impacts Identified:  (provide detailed explanation of any additional potential 
impacts) 
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5. Finding / Recommendation:  (provide a detailed explanation, suggest edits to the 
proposed language, changes to policy,  best practices, etc) 
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Procurement Workgroup – Topic Summary Sheet  
 

Topic:  Best Practices – Oversight of Subcontracts 

Subject Matter Expert:  Pete Stamps, Director, Division of Purchases and Supply 

Date: May 21, 2021 

Topic Summary: B.3. Best practices associated with oversight of subcontracts to include 
reporting requirements for payroll records, contracts and payments to other businesses, 
including individuals classified as independent contractors. 

 

1. Summary of the proposed change or request being reviewed:  
• Update the Agency Procurement and Surplus Property Manual: 

o Include additional reporting requirement in contracts that utilize subcontractors.  
Such reporting may include, but not limited to specific employed payroll records, 
payments to subcontractors expense reports to include data on payments to other 
businesses.  

o Additional requirement for prime contractor subcontractor reporting for 
procurements under $100,000 to include: subcontractor company name, contact 
information, SBSD certification number, value percent or dollar value in the initial 
term and the description of work, payroll records, contracts and payments to other 
businesses, including individuals classified as independent contractors. 

o Small Business Subcontracting Plan currently required for contracts in excess of 
$100,000 (APSPM Annex 6I and 7-G):  Expand reported information to include 
payroll records, contracts and payments to other subcontractors.  

 

2. What is the current State process: (provide an explanation of what the current law 
requirements are or current practices, etc) 

• 2.2-4310– directed all public bodies to establish programs consistent with the chapter to 
facilitate the participation of small businesses, businesses owned by women, minorities, 
and service disabled veterans, and employment services organizations in procurement 
transactions.  

• Executive Order #35, directs all executive branch agencies and institutions of higher 
education having statutory authority over procurement, in conjunction with DSBSD, DGS, 
VITA, VDOT and IHE that have procurement autonomy per the Restructured Higher 
Education Financial and Administrative Operations Act and all other executive branch 
agencies that have statutory authority for procurement, to implement the requirements 
stated therein.  

• APSPM Special Term and Condition #36 currently is required for solicitations for goods, 
nonprofessional services, or non-capital outlay construction over $100,000 and when a 
small business subcontracting plan is a condition of the award. Further, the current 
requirement for prime contractors reporting subcontractor activity is limited to the 
subcontractor company name, contact information, SBSD certification number, value 
percent or dollar value in the initial term and the description of work.  



 
Stamps_Procurement Workgroup Topic Form_Final 05052021 (1) (1)                                                                                         
5/5/2021  

• The current violation of not providing evidence of compliance with the Small Business 
Subcontracting Plan is that payments may be withheld until the purchasing agency 
confirms that the contractor has certified compliance with the contractor’s submitted 
Small Business Subcontracting Plan and can further be terminated for default.  

• § 2.2-4354. Payment clauses to be included in contracts. Any contract awarded by 
any state agency, or any contract awarded by any agency of local government in 
accordance with § 2.2-4352, shall include: 1. A payment clause that obligates the 
contractor to take one of the two following actions within seven days after receipt 
of amounts paid to the contractor by the state agency or local government for 
work performed by the subcontractor under that contract: a. Pay the 
subcontractor for the proportionate share of the total payment received from the 
agency attributable to the work performed by the subcontractor under that 
contract; or b. Notify the agency and subcontractor, in writing, of his intention to 
withhold all or a part of the subcontractor’s payment with the reason for 
nonpayment. 2. A payment clause that requires (i) individual contractors to provide their 
social security numbers and (ii) proprietorships, partnerships, and corporations to 
provide their federal employer identification numbers. 3. An interest clause that obligates 
the contractor to pay interest to the subcontractor on all amounts owed by the contractor 
that remain unpaid after seven days following receipt by the contractor of payment from 
the state agency or agency of local government for work performed by the subcontractor 
under that contract, except for amounts withheld as allowed in subdivision 1. 4. An 
interest rate clause stating, ‘‘Unless otherwise provided under the terms of this contract, 
interest shall accrue at the rate of one percent per month.’’ Any such contract awarded 
shall further require the contractor to include in each of its subcontracts a provision 
requiring each subcontractor to include or otherwise be subject to the same payment 
and interest requirements with respect to each lower-tier subcontractor. A contractor’s 
obligation to pay an interest charge to a subcontractor pursuant to the payment clause in 
this section shall not be construed to be an obligation of the state agency or agency of 
local government. A contract modification shall not be made for the purpose of providing 
reimbursement for the interest charge. A cost reimbursement claim shall not include any 
amount for reimbursement for the interest charge. 

 

3. Impact proposed changes to the Code of Virginia: (provide detailed explanations 
potential impacts) 
 

• No changes to 2.2-4300. 
• Changes to Administrative Code, Chapter 130. Agency Procurement and Surplus 

Property Manual 

 

 

Specific Agency or Political Subdivisions Affected:  

• Any executive branch agency or institution of higher education issuing and utilizing 
contracts with subcontracting opportunities.  

 

Commented [SP(1]: What changes would we want to make to 
the code to facilitate the best practices for oversight.  

Commented [SP(2]: Or should all additions be regulation 
changes through the APSPM 
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Overall impact:  

• Increased validation and visibility that prime contractors are utilizing DSBSD certified 
small businesses in government contracting.  

 

Impacts to small businesses to include women and minorities: 

• Potential Increase usage of DSBSD small businesses by prime contractors due to 
increase focus on prime’s utilization of DSBSD small businesses.  

• Prime contractors may not want to disclose the additional requested information 
regarding payroll records, and payments to other businesses.  

 

Impacts to the Commonwealth's budget: 

• Additional agency resources required to review new subcontracting contract 
requirements.  

• Potential increased cost for goods and services due to reduced competition due to 
vendors who may not want to deal with the additional red tape. 

 

Impacts to the Commonwealth's procurement processes: 

• Additional administrative burden to review contracts for compliance. 
• Potential training requirements for vendors and contracting staff regarding additional 

requirements.  
• Potential for reduction in competition due to increased requirements placed on vendors 

 

 

 

4. Additional Impacts Identified:  (provide detailed explanation of any additional potential 
impacts) 

• Potential changes to Executive Order #35 (or a replacement EO), to include reporting 
requirements for procurements under $100,000. 

• Changes to eVA’s Subcontractor Payment Reporting portal to include: procurements 
under 100,000, expansion of reporting on payroll records, contracts and payments to 
other businesses, including individuals classified as independent contractors 

 

 

5. Finding / Recommendation:  (provide a detailed explanation, suggest edits to the 
proposed language, changes to policy,  best practices, etc) 
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