Potential recommendations as of 08/04/2021
Covered Institutions: Note – the working group decided that for both of these recommendations the following “conditions” are in place: No horizontal construction applies, only applies to capital outlay projects $3M and up. 
Procurement Processes: To incentivize prime construction contractors on capital outlay projects to assist the Commonwealth in meeting our small women and minority owned business goals the following are presented for consideration by the members of PWG:
VDOT: Rewrite “To incentivize prime construction contractors on capital outlay projects equal to or greater than $3 million to assist the Commonwealth in meeting our small women and minority owned business goals the following are presented for consideration by the members of PWG:
RECOMMENDATIONS: for capital outlay construction projects as defined by the Appropriation Act (projects $3 Million and above) 
Recommendation agreed to 8/4/2021 (8-Y, 0-N, 0-Abs) 



· At solicitation Stage: 

· Require bidders/offerors to identify in their response the percentage of spend that will be subcontracted out for the project and what percentage that is expected to be from small women and minority owned businesses

OAG: should we use agreed to instead of expected? 

VDOT: Supports changing to “agreed to”

Covered Institutions: Rewrite: Bidders/offerors are already required to identify in their solicitation response (under current state solicitation protocol) the percentage of spend that will be subcontracted for the project and what specific percentage of their subcontracting spend is expected to be from small women and minority owned businesses. 
Comments: This is already a standard practice for a capital outlay project over $3M. We may want to discuss not having this be made a part of these recommendations because it is already in place. The language of EO35 needs to be followed here. The SWaM subcontracting percentage of 50% is a targeted goal based on the project itself and the expectations for a GC to bring in a targeted goal of SWaM subcontracting. CM firms currently may not self-perform on over 10% of an awarded project so subcontracting spend on projects with a delivery method of Construction Manager at Risk will always be no less than 90%. 

Recommendation 1: The Department of General Services and covered institutions should develop a standard policy in collaboration with DSBSD to require bidders/offerors in all capital outlay solicitations to identify in their bid/offer the total percentage of cost that will be subcontracted categorized by business type: DSBSD-certified small, women, minority-owned businesses, and non-certified businesses.  

Recommendation agreed to as amended above on 8/4/2021 (7-Y, 0-N, 1-Abs)



· Develop a form and require all bidders/offerors to complete and return with bid/offer. The form will identify (i) areas/trades that they consider to have an insufficient number of certified small women and minority businesses, (ii) geographical area where work will be performed, and the anticipated date work would be performed.  Agencies will submit all forms to DSBSD for business development 

VDOT: Will a bidder actually take the time to do this? This is a stretch. Concern would be the use of the word “require” which could lead to a non-responsiveness determination if not completed. At least until bidders are more knowledgeable and may enter “none” for (i) and return the form

Covered Institutions: to also support providing information regarding insufficient number of subcontractors in areas and trade, the working group should also consider to incorporate as a recommendation the funding needs for technology enhancements to the existing DSBSD diverse vendor search tool within the DSBSD website. This enhancement would provide additional technology resources needed for GC’s and CM’s to locate certified SWaMs as potential subcontractors but also make the reporting required by the recommendation validated against a robust search tool provided by DSBSD. Since DSBSD has expressed concerns about having the personnel to handle reviewing these new forms, enhancing the technology on the DSBSD website would allow GC’s and CM’s to help themselves to the data and possibly reduce the resources needed at DSBSD to process the volume of data coming through these recommended forms. 
Recommendation 2: The Department of Small Business and Supplier Diversity in collaboration with the Department of General Services and covered institutions shall evaluate the current DSBSD vendor search capability to identify any potential enhancements to facilitate prime contractors selection of DSBSD-certified subcontractors. DSBSD should report these finding to the General Assembly no later than November 1, 2022 
Recommendation agreed to as amended above 8/4/2021 (8-Y, 0-N, 0-Abs)

Recommendation 3: Solicitations for capital outlay should include information on how bidders/offerors can request assistance from DSBSD (i) in areas/trades that they consider to have an insufficient number of certified SWaM businesses, and (ii) in geographical areas where work will be performed. 

Recommendation agreed to as amended above 8/4/2021 (7-Y, 0-N, 1-Abs)




· After award / during performance of contract:

· Contractor will identify SWaM champion to project owner and DSBSD that will help ensure utilization of DSBSD certified SWaM vendors on projects and that goals are met.
Covered Institutions: Suggest the wording is changed to emphasize this concept as a procurement best practice and be considered on a project by project basis. Implementing this as a special or supplemental term and condition would allow the procuring agency to decide if this would be a best practice to implement per project.

Recommendation 4: The Department of General Services and covered institutions, in collaboration with DSBSD should develop a standard policy that require prime contractors after award to identify a SWaM champion each project that will help ensure utilization of DSBSD-certified SWaM businesses in their subcontracting.  Such policy may permit exceptions based on established criteria
Recommendation agreed to as amended above 8/4/2021 (7-Y, 0-N, 1-Abs)


· Prime contractors in the selection of subcontractors to meet their agreed upon subcontracting goal shall engage subcontractors that are (i) currently certified by DSBSD, (ii) are eligible for certification and will complete a declaration (develop form) of eligibility and intent to certify as a small woman or minority owned business. 

OAG: (ii) could be problematic if the vendor does not receive certification – affects prime’s ability to meet small goal, and if award was based on use of smalls, the award will have been made unfairly. 

VDOT: Agrees with OAG. If this is used, contract docs will need to clearly indicate that “declarations” that do not result in certified SWaM spending does not negate the SWaM requirement in the contract. 

Covered Institutions: Rewrite: Prime contractors in the selection of subcontractors to meet their agreed upon SWaM subcontracting goal shall engage to the greatest extent available, subcontractors that are (i) properly licensed and viable (ii) currently certified by DSBSD or are eligible for certification. Where a subcontractor is eligible for certification as a SWaM company, that subcontractor will complete a declaration (developed form) of eligibility and express their intent to apply for certification as a Virginia Small Women or Minority owned business. 

Recommendation 5: The Department of Small Business and Supplier Diversity should develop policies and procedures for prime contractors in the selection of subcontractors to identify those businesses that are eligible for certification and will complete a declaration of eligibility and intent to certify as a small, woman, or minority-owned business.  DSBSD will prioritize those businesses identified in the declaration process, engage them, and guide them through certification within 60 business days of receipt of all required documentation. The policy/contract should clearly indicate that subcontractors that complete a declaration of intent to certify would not count toward the required small business contract goal until certified.  The Department of General Services and covered institutions should collaborate with DSBSD to develop the policy and procedures and include the requirement in capital outlay contracts.
[bookmark: _GoBack]Recommendation agreed to as amended above 08/04/2021 (7-Y, 0-N, 1-Abs)



· Prime Contractors will submit scheduled (in accordance with the contact terms) of selected subcontractors to agency and declaration forms to DSBSD. 

Covered Institutions: Rewrite: Prime Contractors will submit the schedule of their selected subcontactors to the procuring state agency and their subcontractor’s “intent to certify declaration forms” to DSBSD. 

Recommendation 7: State agencies and covered institutions should post awarded capital outlay contracts in a centralized reporting system to provide transparency and facilitate prime contractor submission of documents identified by the following audit and enforcement agencies; The Department of Small Business and Supplier Diversity (DSBSD), Department of Labor and Industry (DOLI), Department of Taxation (Tax), Virginia Employment Commission (VEC), and Office of the Attorney General, Worker Protection Unit (OAG) should collaborate with State agencies and covered institutions to determine required documents.
Recommendation as amended above failed to report – no motion 




· DSBSD will prioritize those businesses identified in the declaration process, engage them, and guide them through certification within 60 days of receipt of form.

Covered Institutions: Rewrite: DSBSD will prioritize those businesses identified in the declaration process, engage them, and guide them through certification within 60 days of receipt of declaration form. 

DSBSD will provide an annual report to the working group showing the success of this proactive certification program to enhance SWaM subcontracting. 
Combined above with Recommendation 5: Recommendation agreed to as amended above 08/04/2021

	


· Require all selected subcontractors to register in eVA 

OAG: Rewrite “Recommend all subcontrators to register in eVA so that they can receive information on their prime contractor’s payment applications. 

VDOT: agrees with OAG

Covered Institutions: Rewrite: This recommendation does nothing that helps incentivize general contractors to meeting their SWaM subcontracting goals. We recommend this bullet be moved to the section of future topics to be review by the working group. 


Recommendation 8: State agencies and covered institutions should require prime contractors to require subcontractors to register in eVA and require prime contractors to report subcontractor payments in eVA to provide transparency that will enable subcontractors to access information submitted by the prime contractor.


· Require all construction prime contractor to identify, through a reporting process (eVA), all its subcontractors that were included on a scheduled (in accordance with the contact terms) payment request to the owning agency..

Covered Institutions: Rewrite: Require all construction prime contractor to identify, through a centralized reporting process, all its subcontractors included on any submitted, approved and paid payment application request processed by the owning agency. 
Combined with Recommendation 8: 



· DSBSD dashboard reporting by agency will need to be timed based on subcontractors achieving certification to ensure credit with certified businesses. Once a subcontractor in “declaration” status has been certified by DSBSD, all spend with that subcontractor, pre-certification, will be counted as SWaM spend at appropriate time. 

DSBSD Comment: DSBSD dashboard reporting by agency will need to be timed be based on subcontractors achieving certification to ensure credit with certified businesses. Once a subcontractor in “declaration” status has been certified by DSBSD, all spend with that subcontractor, pre-certification, will be counted as SWAM spend at appropriate the time of certification as reported to DSBSD by the owning agency.  


Recommendation 6: The Department of Small Business and Supplier Diversity should develop policies and procedures for state agencies and covered institutions for dashboard reporting by agencies for capital projects to ensure subcontractor payments to businesses that completed a declaration of eligibility and intent to certify have been certified prior to submission to ensure spend will be counted as SWAM for the project. 



Oversight: To facilitate the Commonwealth’s oversight of construction prime contractor’s subcontracts the following are presented for consideration by the members of PWG:
HAC: The Secretaries of Labor, Commerce and Trade, Administration, and Finance shall convene an interagency taskforce to provide direction, coordination, and guidance on matters related to the oversight of construction contracts, including prime and subcontracts. The taskforce is to meet regularly to oversee the implementation and performance of activities designed to strengthen oversight of construction contracts in order to proactively address potential violations of laws pertaining to worker protections and payments. 
Recommendation 10: Based on the recommendations from the Secretaries of Labor, Commerce and Trade, Administration, and Finance interagency taskforce agencies with authority to ensure compliance and oversight will perform an audit of selected prime contractor. The selection of data to audit will be done in a manner prescribed and/or facilitated by the Auditor of Public Accounts (APA).  Audit findings (to include a breach of contract or any non-compliance findings) should be communicated to DGS or appropriate covered institutions and to the interagency taskforce for remediation:




· Require all construction prime contractor to identify, through a reporting process (eVA), all its 1st tier subcontractors that were included on a scheduled (in accordance with the contact terms) payment request to the owning agency. Appropriate information will be made available to the public for transparency purposes via the reporting functionality in eVA. 

Covered Institutions: Rewrite: require all construction prime contractor to identify, through a centralized reporting process, all its subcontractors included on any submitted, approved and paid payment application request processed by the owning agency. Appropriate information will be provided to the public for transparency via the reporting functionality from the centralized reporting system. 
Comments: Along with the option of utilizing eVA’s capabilities for serving as the central reporting system for subcontracting reporting, there are also companies with technology solutions available that could serve the purpose of a centralized reporting system. We propose that a public procurement and evaluation of technology solutions be conducted in order to select the best centralized reporting tool with the option of providing opportunities to certified SWaM companies to propose a solution. eVA could then be evaluated against other technology solutions to determine the best system that meets all needs to centralize subcontracting reporting; one that would offer transparency and ease of use by the owner/agencies, the general contractors, the subcontractors as well as transparency to the general public. 
Combined with Recommendation 7: Recommendation as amended above failed to report – no motion 



· DGS will provide appropriate access to eVA for employees of Department of Small Business and Supplier Diversity (DSBSD), Department of Labor and Industry (DOLI), Department of Taxation (Tax), and Virginia Employment Commission (VEC). 
Covered Institutions: Rewrite: The implemented central reporting solution could provide appropriate access for employees of Department of Small Business and Supplier Diversity (DSBSD), Department of Labor and Industry (DOLI), Department of Taxation (Tax), and Virginia Emloyment Commission (VEC). 


Recommendation 9: DGS provide appropriate access to eVA for employees of Department of Small Business and Supplier Diversity (DSBSD), Department of Labor and Industry (DOLI), Department of Taxation (Tax), and Virginia Employment Commission (VEC). 


· Agencies with the code authority to ensure compliance and oversight will actively on a random (as resources are available) basis select/audit the prime contractor payment data:

· HAC: Agencies with authority to ensure compliance and oversight will perform an audit of selected prime contractor payment data. The selection of data to be audited will be done in a manner prescribed and/or facilitated by the Auditor of Public Accounts (APA) with respect to the scopes set out for each agency, below. Any audit findings (to include a breach of contract or any non-compliance findings) will be communicated to DGS and to the interagency taskforce for remediation:
Covered Institutions: Comment: We need to align this with already codified acknowledgment of certain state agencies to conduct specific audits relating to wage theft or worker misclassification.  In addition, there should be a lead agency (Kim McCoy suggested APA as an option) that coordinates such audits to avoid the chaos of multiple agencies all conducting random audits potentially on the same project. The other requirement of these other agencies could be to provide a hotline for a “harmed individual” relating to wage theft or worker misclassification claims to have a resource to safely report their concerns. This would give another conduit of informed information for benefit of the Commonwealth’s oversight of construction prime contractor’s subcontracts.   
Department of Labor and Industry
With the resources available, audit a random prescribed sample of prime contractors reporting in eVA the prime contractor for compliance with prevailing wage requirements
Department of Taxation
With the resources available audit a random prescribed sample of prime contractors reporting in eVA the prime contractor for compliance with tax law related to subcontractor worker compensation including properly classifying an individual as an employee
Virginia Employment Commission
With the resources available, audit a random prescribed sample of prime contractors reporting in eVA the prime contractor for compliance with worker misclassification 
Department of Small Business and Supplier Diversity
With the resources available, audit a random prescribed sample of prime contractors reporting in eVA to determine if the prime contractor met their contractually required small business participation
Office of the Attorney General, Worker Protection Unit
With the resources available, audit a random prescribed sample of prime contractors reporting in eVA to ensure no violation of workers rights.
Agencies/Owners 
With the resources available, ensure prime contractors reporting in eVA compliance with the prime contractor’s contract general terms and conditions

· Upon a finding, a conclusion of a breach of contract or non-compliance by any of the above oversight agencies in their area of responsibility the oversight agency will inform the Department of General Services of their findings.
Covered Institutions: Add in “the agency/owner” after DGS and.
Covered Institutions: Add: The cure notice is submitted to the prime contractor by Department of General Services or Covered Institutions (whichever is the applicable) 
Combined with Recommendation 10:

· DGS will expand their existing debarment/enjoinment committee.  The committee will consist of representatives from DGS, VDOT, Covered Institutions (VASCUPP), and the OAG.  The Committee will hear the oversight committee’s findings and hear from the prime contractor.  The Committee will then determine whether to debar or enjoin the prime contractor from competing to provide goods and/or services to Commonwealth, and if so, for what period. If the Committee determines that the prime contractor is in breach and/or non-compliance as reported by the oversight agency, the contractor will be debarred and will be listed on eVA as such.
OAG: Rewrite “DGS will expand their existing debarment/enjoinment committee use for construction. The committee will consist of representatives from DGS, VDOT, and Covered Institutions (VACUPP). 

Covered Institutions: Remove: Covered Institutions (VASCUPP) Add: Covered Institutions will also participate on the committee for hearings involving projects for which they are the owner/agency. 

Recommendation 11: DGS will expand their existing debarment/enjoinment committee use for construction. The committee will consist of representatives from DGS, VDOT, and Covered Institutions (VACUPP).  The Committee will hear the oversight agency’s findings and hear from the prime contractor.  The Committee will then determine whether to debar or enjoin the prime contractor from competing to provide capital outlay construction to Commonwealth, and if so, for what period. If the Committee determines that the prime contractor is in breach and/or non-compliance as reported by the oversight agency, the contractor will be debarred and will be listed on eVA as such.




Once recommendations are agreed to and the following next steps need to be addressed to complete report:
· Required changes to the Code or Appropriation Act
· Required changes to policies, general terms and conditions, form development
· Fiscal impacts - Funding for agency staff to audit contracts will be necessary
· Determine information primes will be required to be provided by the prime contractor.
· What are the needs from DSBSD, VEC, TAX, DOLI, OAG in order to identify and determine which contractors to audit. 



The initial focus assigned to PWG is construction, below are recommendations that are proposed to be reviewed and acted on after initial report is completed: 
· Continued enhancements to DSBSD and eVA vendor look up.
· Have localities report SWaM spend on funds that originated from State funds
· Evaluation of prompt payment processes (shorten prime payment time which results in faster sub payment)
· Evaluation of current award processes for competitively negotiated procurements to determine if additional points can be awarded to Primes that commit to subcontract goals in excess of the percentage specified in the solicitation document
OAG: Consider extending this to include a preference for bidders who do the same
VDOT: I think if an additional benefit is considered, it should be based on actually exceeding the SWaM goal at the end of the contract rather than a promise to exceed. 
· Evaluation of current procurement processes, reducing submission requirements, to encourage SWaM business participation as a Prime.
· Revision of the DSBSD SWaM certification process to require companies to attest to having obtained all required licenses to legally transact business in the specific specialized trade or area of expertise, if applicable, in the Commonwealth.
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