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The Public Body Procurement Workgroup (the Workgroup) met in-person in House Room 1 in
the Capitol in Richmond, Virginia, with Joe Damico, Director of the Department of General
Services (DGS), presiding. The meeting began with remarks from Mr. Damico, followed by two
presentations on preferences, public comment, and concluded with discussion among the
Workgroup members. Materials presented at the meeting are available through the Workgroup’s
website. A recording of the meeting is available on the House of Delegates video streaming site.

Workgroup members and representatives present at the meeting included Joe Damico
(Department of General Services), Joshua Heslinga (Virginia Information Technologies
Agency), Lisa Pride (Virginia Department of Transportation), Patricia Innocenti (Virginia
Association of Governmental Procurement), John McHugh (Virginia Association of State
Colleges and University Purchasing Professionals), Leslie Haley (Office of the Attorney
General), Jason Saunders (Department of Planning and Budget), Willis Morris (Department of
Small Business and Supplier Diversity) and Rebecca Schultz (the Division of Legislative
Services). Members from the Senate Finance and Appropriations Committee and House
Appropriations Committee did not attend.

I. Call to Order; Remarks by Chair

Joe Damico, Director
Department of General Services

Mr. Damico called the meeting to order and shared that Rebecca Schultz is in attendance
for the Division of Legislative Services and that members with the Senate Finance and
Appropriations Committee and House Appropriations Committee are not in attendance.
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Mr. Heslinga made a motion to approve the meeting minutes from the June 6, 2023
meeting of the Workgroup. The motion was seconded by Mr. Morris and unanimously
approved by the Workgroup.

As presentations began, Senator DeSteph joined the meeting and Mr. Damico invited him
to speak to the Workgroup about SB 1115 before continuing with presentations. Senator
DeSteph shared that his goal is to do what other states are doing by providing preferential
treatment for Virginia owned-businesses. He stated that Maryland, West Virginia, and
many other states around us currently have in-state preferences for businesses. He shared
that in addition to pushing for products made in Virginia, he also is pushing for products
made in America. He informed the Workgroup that his bill is a simple bill and everyone
except one or two people support it.

Mr. Damico inquired about a possible amended version of SB 1115 and asked if Senator
DeSteph planned to present such to the Workgroup. Senator DeSteph stated that he is
aware of an amended version, however the Governor’s team was supposed to send it for
review and has not as of before this meeting started.

Next, Pete Stamps, the Director of DGS’s Division of Purchases and Supply, gave a
presentation to the Workgroup about current procurement preferences in the Code of
Virginia and in policy. Mr. Stamps provided an overview of the following preferences in
the Virginia Public Procurement Act (VPPA); tie bid, absolute, percentage, and price-
matching. He continued his presentation noting that in DGS’ enabling legislation,
DGS/DPS is required to establish procurement preferences for recycled oil, recycled
antifreeze, and biodiesel fuel. Mr. Stamps concluded his presentation sharing that the
Agency Procurement and Surplus Property Manual (APSPM) and the Construction and
Professional Services Manual (CPSM) provide guidance to executive branch agencies on
preferences.

John McHugh asked how executive orders fit into preferences, specifically EO-35 the
small business executive order. Mr. Stamps stated that EO-35 is another preference in
addition to the existing preferences in the Code. Mr. Damico asked if institutions of
higher education and local governments are subject to the sections of the Code that Mr.
Stamps referenced in his presentation. Mr. Stamps responded by stating that institutions
of higher education are not subject to those sections of the Code and Patti Innocenti
shared that local governments, depending on their ordinances, may not be required to
follow these sections of the Code.

Prior to moving to the second presentation, Senator DeSteph shared that he received the
proposed amendments to SB 1115 and gave a brief overview, stating that he does not



have any major issues with the draft but would like time to more carefully review the
draft prior to commenting.

Next, the Workgroup heard a presentation from Randy Wintory with the Virginia
Department of Transportation (VDOT). Mr. Wintory presented on SB 1115 and the
impact it would have to VDOT, specifically federally funded transportation projects. He
noted that the bill creates geographical preferences and discriminates on the basis of the
locality, which is concerning for VDOT because federal laws prohibits use of such in-
state preferences in order to obtain Federal aid for highway projects.

Mr. Wintory continued his presentation with an overview of VDOT funding programs,
focusing on highway construction funding. He stated that in FY22 VDOT allocated $3.3
billion to highway construction projects and 85% of those were awarded to Virginia
contractors. He added that each year VDOT receives approximately $1 billion in federal
funding to assist with highway construction projects that VDOT would be at risk of
losing if SB 1115 were in place. Mr. Wintory provided federal law and regulation
citations that prohibit the use of preferences on federally funded projects. He shared a
brief listing of other states the exclude federal funded projects from preference
requirements, such as South Carolina, Texas, and West Virginia. Mr. Wintory concluded
his presentation with additional concerns regarding ambiguities in SB 1115 language,
pointing out terms that are unclear or undefined.

Mr. Morris asked for explanation on the difference between resident of Virginia versus
Virginia business in SB 1115. Mr. Wintory stated that the terminology used in subsection
C of the bill is confusing because of the use of the undefined term “resident of Virginia”
instead of using the defined term “Virginia businesses”. Mr. Damico asked if other
federal money going to other agencies would be impacted by the bill? Mr. Wintory
shared that other states statutes are broad and unclear on the application of preferences
when using non-state funding and he would suggest that Virginia be clear about the
application of preferences and funding sources. Ms. Innocenti shared that based on her
research with FEMA grants, there is a prohibition of using preferences with FEMA
funds.

Trenton Clarke, President of the Virginia Asphalt Association, was the only stakeholder
to speak. He shared that overall they are supportive of buying Virginia products but
expressed concern over the impact of preferences to federal funded projects. Mr. Clarke
explained the process of recyclable materials in the asphalt process and focused his
comments on the second enactment clause of SB 1115, speaking to Virginia’s recyclable
materials tax credit asking that consideration be given to expanding this tax credit. He
explained that allowing the use of more recyclable materials reduces cost and helps
asphalt plants reduce their carbon footprint. He further explained that the tax credit
applies only to asphalt recycling done at a fixed facility and does not account for the
evolution of equipment which allows recycled material use in asphalt at project sites. He



concluded his remarks restating the importance of revisiting the recycle tax credit by
allowing it to be applied to equipment used at project sites.

Next, Mr. Damico began by asking Staff to confirm if the bill as written impacts
institutions of higher education or local government. Ms. Gill stated that the bill would
not apply to institutions of higher education operating under management agreements,
nor would it apply to local governments that are exempt from the VPPA.

Mr. Heslinga shared that preferences are not generally a part of VITA’s information
technology procurements as VITA does not generally use competitive sealed bidding to
procure IT goods. He stated that most IT procurements inherently involve a large amount
of services and require awarding based on more than just price, therefore VITA utilized
the competitive negotiation procurement process most often. He concluded his remarks
by stating that many IT goods involve a lot of components and depending on how
preferences would be structured and applied since not all components may come from
Virginia or the USA we could see more protests on IT procurements.

Ms. Innocenti stated that VAGP believes local preference policies are in conflict with the
principles of the VPPA and prevent full and open competition. She noted that the VPPA
has a provision for best value and depending on the procurement, the locality could
introduce a preference as a best value concept.

Mr. Saunders asked for clarification on how preferences are applied using the example
that if another state has an in-state preference, does Virginia reciprocate? Mr. Stamps
replied that yes, Virginia does reciprocate and would then apply that same preference to
Virginia bidders.

Next, Mr. Damico shared that the VPPA currently has a procurement preference in the
case of a tie-bid explaining that in the case of a tie-bid, the award would go to a Virginia
business. Mr. Damico stated that with the existing tie-bid language, the interest in
providing opportunities to Virginia businesses by Senator DeSteph, and the desire to
ensure public bodies obtain the best price for goods being procured, he would like to
consider something that would address the interests stated while ensuring the
Commonwealth gets the best value. He shared that while preferences could impact price,
could there be an approach whereby if a state agency issues a bid for a good and an out-
of-state business is the lowest responsive and responsible bidder, is there harm in
allowing the Virginia business the opportunity to price match the low bid of the out-of-
state business?

Mr. Damico asked VDOT if this type of preference would impact federally funded
projects. Mr. Wintory stated that he believes it would because you would not be initially
awarding to the low bidder. Ms. Pride included that this preference could be applied to
state-funded projects, however she is unsure how that would impact competition overall
and if out-of-state vendors would not want to participate due to the preference.
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Mr. McHugh added that certain terms need to be defined in SB 1115, such as Virginia
made products, if implementing SB 1115. He stated that it would be helpful to require the
Virginia firm to certify they are in fact a Virginia firm on the bid.

Mr. Damico concluded by asking the Workgroup to provide Senator DeSteph an
opportunity to review the draft language he received while at the meeting and to allow
the Workgroup additional time to consider the information discussed today.

Public Comment

None.

Discussion

None.

Adjournment

Mr. Damico adjourned the meeting at 2:03 p.m. and noted that the next Workgroup

meeting is scheduled for July 18, 2023 at 9:30 a.m. in the House Committee Room
located in the Pocahontas Building.

For more information, see the Workgroup’s website or contact that Workgroup’s staff at
pwg@dgs.virginia.gov.
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